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~, ) The Place of Education in America . toe ’ o
”' L4 . . .t

From its beginnings, our country has attached great importance to education.

N Education has been vieved ds essential to the preservation of freedom o)\i : '
dernocrocy and as an impo*ﬂanf WQy in Which the promise of Americo--equolify

v - of opportumfy--con be fu|F||ed George Woshlngfon, in hls Forewe|| Address,

co||ed upon his countrymen to promote educational mshfuhons as on "object -

¢ N . 4

» of prlmory lmportcmce " Thomas Jeffersorr regorded ‘the dlffuslon of knowledge -
v r' 4 . A = ;‘
. among the people as the best foundormn for "the preservohon of freedom, and

" happiness. " Early legislation also refleoted the importance attached fo‘.educaﬁon.; VLo
- R . . R ) ‘\,\ L 3 () ) ° e . ’ - " . '
. For example, the Northwest Ordinance of 1787 provided that” "religion, morality,

\\ .
A

ond knowleo‘ge, being necessary to.go%governrnent on’d the happiness'of mankind,  _.°

r

schools and the means of education shall Forever be encouroged " = v ,
\M X~ S ¢

- ’ % -

Educohon 's role has beemseén os gou ng beyond mere enhghfenmenf' i

\ AN

: | . , ’ * . . ) . r' @:\
has also b_een regarded as a healer gf great social divisioni:—Horoee—Wnn—deﬁnedw e

\

19,

‘,“ he balance wheel of

- education as the "great. equalizer of,fhe conditions of, then=

Ak

T " . The object is to bring into action the mass of!|
'+ talents which fies buried in poverty in‘every |
. country for want of means of development, o

‘thus give activity to a mass’of mind, which i .
proportion to our pOpulohon shall be the double .

/ - or treble of what it is in most’ countrles. (Bell, . o

R '|973,p.440) A ;_w; . .

o The benef‘?? ofeducohyn however, have not Been cccorded equnlly to. -

all Amencons. In the early days, educohonol opportunlhes were forblddon to slaves, _ ‘

'S

v o ond block Amerlcans fared Imle better i in the more enlightened Norfh As early ,

T ) ERN 4
: N : vooooe . : )

N ' . .. . : ‘-‘<'
- TS . ’ .
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1787, Boston Negroes petitioned the legislature to grant them educational
facilities, since they "now receive no benefit from the free schools. " Foﬁy

" years later, the first Negro newspaper repeated this complaint:

.

While the benevolence of the age has founded
- y and endowed seminaries of Learning for all other
classes and nations, we have to lament, thatas -
yet, no door is open to ieceive the degraded
chiidren of Africa. Alonc they hdve stood=-
alone they remain stationary; while, charity
extends the hands to all others. (Bell, 1973; p.
440) _ ' 47

-~ When education was provided to blacks, it was on a separate basis~-
a practice that first received judicial sanction in the state of Massachusetts.
Women, too, were denied adequate educational opportunities. Not until the

" opening of Oberlin-ip-1837 was it possible for a young woman to attend college
pening p-1837 was it possi young eg

"in this country. . (Harvard, our first. cq”égé, was foU::\'ded in 1636.) Historically,
. N ) . . . .

and toddy, jraditional atfifpdes concerning appropriate sex roles have been "-

2

mirroredn; courses of study, textbooks, and counseling in school systems through=-
) a .

. out the country. Other minorities, such as Mexican Americans and American

o . . -

Indians, also have been the victims of discriminafdry edycational practices.

»

) ) S A ' . . .
The Fourteénth Amendment and Equdl Educational Opportunity

~ The Fourteenth Amendment, adopted in |868 following the Civjl War, guaiantees:

to alt persons "the equal protection of the laws.". As'initially interpreted, how-,

_ _ . o _ Fi - - . ) . .-
dver, this amendment did not insure, that our educational institutions would provide

.

“eau6|~0pportunjﬁes. Although the amendment was construed as outlawing all

P - - °

. state-imposed discriminations agginst the Negro race, it was not régdrded;as dis~-

1 L3

Crifﬁinoﬁon if Negroes were treated oﬁ a "separofe -'bhif-'eQUOI " bQSiS. lhere wdas
~ , . " ~, ) . . .
. . . R ~, 4
Y ] .

\,'

w
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' $23.76 on the edueatio'n of each white child and $2.9! on that of ‘each bldck

- to.pn|y44 percenf oo

‘ School "possesses toa far greater degree those qyolmes whlch are |ncapcb|e of
*

3= R i

1imited compliance, moreover, with the "'equa'| " part of the separate -but-equal

_standard. In 1915, for example, South Carélina was spending an average ‘of - : »

" chnld As late as 1931, six of the Southern states spent |ess than one third s

' much for black chlldren as for whltes, dnd ten yeors |oter thls flgure had risen

°

. v

Some success was achieved in the courts in‘insuring that "separate *

facilities were, in fact, equal. Courts found viclations of the Fourteenth *

Amendmenf where it was shown fhof there were mequollhes befvyeen b|ocl< ond ..

3 L]

white schools in bu1|d1ngs and other ﬁ)hysncol fccﬂmes A course’ offermgs |ength ..

¢ .. 4

of school ters, fransportohon facnllhes, extrocurrlcu|or ochvmes, cafeteria

-~

facnllfhs, and geographl..ol convemences. . What the courfs did wos to engoge - -
in a sort of counting exercise =-ccunting those fhmgs easlest to counf tang|b|e-' ‘ N

. ¢ ' . : Ca

-~ I a

fhmgs in essence, the question boiled down to a matter of dollq;s and cents. - T

Whether intangiblé: factors==more difficult to measure than bricks and ‘mortat-- I - T

could be considered in determining if there had been a denial of equal e_dueo-'- '

tional opporfunities was a question presented to the Sup}eme Courtvin' -|\950, in N

a case mvolvmg the University of Texos Law g‘chor)l (Swecm v. Pamfer, 339 U. S L
. .

629, |950) The Court answered aff’rmohvel'y ond’ held that more than thSICO‘

b3 <

fomllhes needed to be foken into account in |udg|ng whefl'\er Texos wog prov:dlng

equal educotnonaLopporfun-fy in separote facuhhes to black sfudents ."-What is - -
B » ) . [N
Jnore |mp0rtc|nt;" the Cobrt stressed, is the fact that- the Umverslty of Texos Lcw ? L
‘ \ .. . .
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TN
ob|echve meosurement buf whigh mcke for greotnessun a law school." ina

N compomqn case (Mclaurin v. Oklohomo State Regents, 339 U.S. 637 1950),

* - the Court requured that a. block student odmlffed to a whlte groduofe schqol
) .o 5
, be treated like all other sfudents ond not segregated w1th|n the schoo| qum,

. the Cousf re|ied upon infong’|b|e conStderohoqs, including the obnhfy of the
’ ' M k3

student "to ‘engage in discussions and exchange views with other stidents. ™
By 1954, the Court had laid the groundwork for dealing with the

upplico‘tion.of the separate -but-equal doctrine to public elementary and secon=

Q

dary education. In Brown v. Board of Education the Court emphasized that the
LY. N . :

o black and white schools invelved were "equoned, With respe'clf t?jbuildings,
) - cur?icelo, qualifications and 'solcries o.f teacherd, c:nd ‘o‘ther'.".fongib|e" factors."
| The Court then noted that its: ecisio.,n‘ could not, therefore, turn on o' comparison
of tangible focforst but that it would have to "look instead to the eFfecf c;'f
: : .segregotior; itself on pub|}c education.” The Court deecribed the sfgn‘i.ﬁconf

. - . I N

role of publuc education fodoy, ond conc|uded that “[i In fhese doys, nf is

k‘ -

doubtful thot any cthd may reasonable be expected to succeed m  life if he IS
~ . ]

A a

J

'denied the.opporfunity of an educotion Such an opporfumty, where the stafe -

. ~. has undertoken to provnde it, is a rnght which must be made avollab|e to all{’

on equal terms. " And what- did "equo| terms" meon tomthe Court" The Court..

\ . . .

1}

\
) B |

mode its- meomng clear: - . i A R
. (

[1]n the field of pubhc educahon fhe docfrlne

of "separate but equal " has no p]oce. Separate | ,1 ‘

educationdl facilities are inherently unequal. " ’;; ‘ ‘
Therefore, we hold that the plaintiffs and others’ R \
imilarly situated ... are ... deprived 'of the T

qual protection of the laws guaranteed by the _ Lo

urteenth Amendment . ,

s V ‘.' 8

-
- 0
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' ‘generolly were limited to a grcde o year, - e

4 ’ . « . N
The Brown decision was met with widespread resistance.’ Various tactics were !
—ry—— “ - .

vided for education in "privote schools, " and students were assigned to schools

descnbed ‘the conshfuhonbl ob|echve as "a unlfory, nonroual school system .o

-
.
2

-—

he Supreme Court d|d not require immediate school desegregation,
- . - . - Q

' ‘ . .J "/

Rather, one year after-the Brown 'de\cision it'ruled that chools were required .
. . 4 e ———. . o,

- ' - '

to make a "good faith" start to transform dual to unitary schaol systems "with . cw

. . . p e

PN

. : . '

all deliberate speed , " ) o
o T : N BEYS WS
The Implementatiop of School Desegregation in the South '

<’
~

-

" developed to svoid or delay schoal desegregation. “Schools were closed, . R

? * . ’ -

DN Ve L . -

complicated pupil assignment plans were formulated; tuitjon grants were pro-

‘. A .

IR S e Y R e

an a "freedom of choice basis." "Where .desegr-egc_afion'plons were adopted,. they
. : » - .
. ” . . ‘ B B "J -- -

. . ")
o

. .

«

‘ {
GfoduoHy the courts moved ogomsf fhe borrleés that hod been erected \

’

to fhwo/ Brown's promlse ofequol educational opportunlfy In. |964 the Supreme

Court ruled that "[t]he tm1e for-mere 'dehberafe speed has run ou* " and four

years Iofer the Co it ordeged desegregoﬁqm to _take p_laceo‘imgnedicfely. lf& stofed'f "
. r t ., ..

fhof "[f]he burden on d school board foday is to- come fomordmifh plon that - >

.
. S
; - v .

prom:ses reahshwlly fo work, and’ promlsg reollshcolly to work now. * The Courf

o .

—, -

o - :

a system without a 'whlfe ‘school and @ 'Negro' school buf just. schools." AT

. ‘a A b . .

" year later, the, Coyrt sbid that formerly dual school‘sysfems_,must.operate so, that no s
- . 8 ¢ ° fa )

Lt . . . b 4 "Q;' - “. , ) T
student is "effechvelv.excluded from ony,scTnool on the bgsis of race ‘or coloz‘. "

~
The Supreme Court also has expressed‘lts views on the Opproprlofr methods
E)r desegregohng schools, sfudent fronsporfohon, and fhe pkace of.the nelghborhéod

. . \- . .
o . ' N ’.

B
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3

: . . 4 . - . ,. . .. . ) ) - {
- . L - T
L . : : w» .
F _ | R - | L~
. " .- school. The Caurt s,doke most fully. about methods of'descéreg%{io}ﬁn its
- ¢ \unenlmous |97| decision,’ Swonn v. Chorloffe-Mecklenburg, North Corohno ‘,‘ /.
% : Boord of Educohon. It outlined the Followmg techmque; as permlmble and
‘ﬁ l N ' he . . * . -
. . appropriate 'fé_ desegfégofe schools: * =~ - A e
oo [o] A frank--and somehmes drastic--gerry= = | - 7
, . mandering of schoo| districts and attendance .
v w « . zones [résulting in zones] neither compact * ' .
i " " "nor contiguous; {ndeed They' ‘'may be on the Y A
- ‘ ’ &
o ~ “‘opposite ends of the city.- ' : ’
. . . : ) & i P
A ) b} "Pomng," " |uster|ng, or "grouping " of LT -
R . < " schools with oﬂendonce assignments made = * ) ‘
’ deliberately to occomphsh the tronsfer of
Negro students out of fcrmerly segregated P .
T '~ . Negro schools and transfer of white sfuden*s ‘ ’
R ; to formerly ali-Negro schools. .
' n wonn,, he Court also deo|f wwh schoo| busing. It noted that ‘the
bus.kng ofAtudents in "a normo| and occepfed ool of educohono| po||cy, and
o + added thof "[d]ese regohon p|ons cannot be limited to the wo|l<-|n schoo| W ,
oo . The Court Further stated, "An ob|echon ‘to fronsporfohon of students mo?r have
e ] ‘ 5 . .
Yo vohdlty when fhe ﬁlme or dlsfont;e “of frove| is so greof as to rlsk either fhe T »\’
- L. . /-
e heo|ﬂ1 of fhe children or-sign* f'confly |mp|nge on the edugohoncﬂ process.
. . .
< “Thebusing quesfion oﬁen is associated with; the so-called’ neighbor= . X
- . A - ' - g. . . i 3 . - 4 R .
- -hoqd schoo| It is argued | thoh chi|drén have a "righf""to attend .fheir' 'tieigh: y
) borhpou school. In Swonn, howeve7r, the Courf emphatically stoféd thbt, in .
B .
J reqchmg the objective of ehmmofpg |||ego||ysegyegafed schoo| sysfems, the' = 4
- | - - w
' o neighbarhood school or ~any ‘other assignment. plan "is not occeptob|e S|mp|/
. . A e - ’
S because it oppeors to be neufro| " The Courf nwenLQ\n to sfress:
- . ‘ “ . ’ - - .
Lo ’ All fhmgs belng equo| with no hlsfory of dlscrlm- - , -
_ " : s - . ination, it mlghf well be desirable to assign pupils
R - o ' to, schools nearest jhelr, homes. But all thingsare = ¢ :
;}4. - . \ . ) "‘ , ’ \10. ‘ . . ' ' o /‘




o

.. "..

not equal in a system that has been deliberately
e P consfructed and maintained to enforce racial o -
segregation 'The remedy for such segregohbn '
: S . may be odmrmsfrohve|y ow.<word, inconvenient,
' . _and evgn b|z>orre in some situations and may nn- N

L L pose burdens on some; but all awkwardness and
' e méonveruences cannot be avoided in fhe rnferlm'
B » ;3 -
L ' . - period when remedial adjustments are being made .
e ‘ li ‘e *h d | schoot ’
_ - . . imina*e *he val schoo sytt- S . oo
3 Co 4 B 4 L .
., Linits hove bee_n p|oced on. fhe ¢ ~sen.euohon process. For exomple,
) “ . ¥ \ .

the Courts hove been relucfonf o require mefropollton desegregohon Unless fhere

o

is some showrng that school districts outsrde of a city hove confrrbufed to segre-

-

gohon wufhrn the crty The §upreme "Court |eff standing.a. lower court decision

\ 4 \ ' - . . 5 . v "
< i.
R refusmg to reqrrre the crfy of Rnchmond/ro merge with two surroundmg counhes/e
(;,: R becouse there was no demonsfrofmn of ochons by those counties crrcumvenhng
.. ~fhe rights of quhz ond resrdents. . L . < .
- ‘ . - * *

” The lmplemenfohon of School Desegregchon in the North

v
L

o Soufhern school segregotio'n.-genéroﬂ} i?@ossiﬁed as de '|ure while fhat in"the

-] ' - e

: N af . .
' : North s, co||ed de Eocfor. Slnce Brown, ir hos been c|eor that de” |0re segregohon

. --dehberofe off"clol sepbrohon of sfudenfs qn the basis of race -L/lofes the

.

oL Consmuhon. De Focto segregohon'refers to rocrol seporohon whlch hos come
oo obout, "occrdenfolly ond wrthoﬂ?ofﬁc-ol ochon or ocqu:escence The Supreme
. '- \ CE \ g .
COl rt never hos ruled fhof de facto segregohon is’ unconshfuhon\ol in a number

1

. of car~s, however, |t has been proven thoj schoo! segregohon has resulted from

(N . = . et

o ‘ o<(:hon by school outhorrhes that, olthough not based on segregohon Iaws, has .

LI e— . “

. . hod srmrTor effect and intent. }|n the Keyes v. School Dlstruct No. l Denver
‘.~ ° » ' M . V ‘

. 0973) case, for exomp]e the Supreme Court found that Denver school outhormes

.
.

hod engoged in dellberore segregohon in a portioh of the school system, fhot this

-
e
N
2

ks




had had o "reciprocat” effect throughout rr{e system,. and ‘that system-wide

desegregohon was required. The cnty of Boston is another example of a school

~ ' ' ‘
” sysfem where the: Courf found that school aufhornhes had engoged in dehberore -
: : segregofory practices. The Court required that a progrem be pnd‘erfoken to undo
) the effe'cts of those practices. o .
, As in the Soufh mefropohtan desegregchon hos teen hmlfed in the
\ ' ’ -
No‘rfh,, In M|||||<en v. Brad|ey (|974), mvolvmg the Detron schoo| system, the
- ] Supreme Court set guidehnes for defe-rmmmg when desegregchon would be re-
< - . " ) . .
! .
v qwred across school district lines:.
. w’ ‘," - . .
L L [|]t musf be shown that racially d|scr|m|natory acts
C e o of the state or local school districts, or uf a single
0 A school district have been a substantial cause of inter-
- district segregation. Thus ar: inter—district remedy -
, " might be in order where the racially disc:iminatory |
7 acts of one or more’ school districts caused racial :
) T segregation in an adjacent district, or wheve district _ '/. :
_ lines have been deliberately. drawn on the basls ‘of ’
. N - race. . - ) ot P2
' The Suprerﬁe Court found that these gundelmes were not met in Detroit; it
*© upheld, however, a |ower court order requmng lnter-dlstrlct desegregahon in
\
e the W'|nﬂngt0n, Deloware mefropollton aren.
. We hove progressed fherefore, to a.point where the courts have relled )
N .
on the Fourfeenth Amendment s requlremenf of equ\fﬂ profechon of the Iows to
v nu|||fy most forms of dlscrumlnohon desugned fo deny equol edueational’ opporfumty. .
The prmcupo| struggle today is over the, oppropnote remedy once a dnscrlmmafory
S practice hOs been dlsclosed '

. . g
The Cwul nghfs Act of |964 . . v )

]

—— e

The decodé after Brown sov{ many |egal v+ctor|es for fhe opponents of segregohon

ot



buf little progress. toward actual schooldesegregohon. In |963-64 only 1.2

v -

# . . .percent of block sfudenfs in the 11 Soufhem states aﬂended schools wuth whites;

the following veor; the ﬁgure hod increosed to 2.2 percent. [f was ploin that

o .

the Fourteenth Amendmenf standing alone, was not sufficient to bn ng obout the

. .
t ., 4

desegregation of the schoois, and Congress responded by passing the monumenfal

~. ‘ s R e s

Y \
¢ ~

e

Civil Rights Act of 1964. Twa titles of the Act--Title IV and Title VI--had-an -
immediate impact on schoo! de;egregafion .
_._"Tifle IV provides: (a) for technical assistance to applicant school boards

in the preparation, adoption,.and ithplementation of plans for. desegregation of
—— B » . . o

public schools; (b) for grants or centracts to institutes or university centers for

¢

troining to improve the ability of feoehers and other persOnnel to deal ‘with special

) '

educaticnal problems caused by desegregohon, and {c) for grants to |ocol schoo!

boards, upon their requesf ‘fo pay forstaff frolmng to.deal with problems occom-

\ ’

panying desegregohon and for the employment of desegregohon spec:cllsfs._ In -

addition, Tnflé v odds muscle to fhe school'desegregation effort. Prior to the

'pasSoge of Title IV, onl_y private citizens could sue to seek equal educnhoncl op-
. N o ) . . . .
portunity. Title IV authorizes the Attorney General to file suit to obtain school

?

. desegregation upon receiving a citizen complaint

But the'mqsf far-reaching provfsion of the Civil Rights Act of 1964 is

Title VI, where: Congress acted to. insure that no ‘e/derollmney is previded to any |
_ R ; 5 ) .
\ : v ., pregram‘fhot viofdtes the constitutional rights of{; citizen. Title Vl‘requires all’
‘ “ federal eger;cies_ to insure that progrorﬁs receiving federal financial assistance are
operated on a r:::i\dl'ly\no‘ndiscrirﬁ%'rw;ofo_ry basis and to terminate assistance in ;he

’ . \\\,\\ . :
event of noncompliance. lts-key pjrovisions provide:

-~ - 1 . .
[ ¢l
) - .

\
.
[N
3
(W N
/
.
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Sec. 601. No person in the United States sh0||/ S
on The ground of race, color, or nafiondl origin,
~--.  be excluded from participation in, be denied fhe ) )
- _benefits of, or be subjected to dlscrlmlnohon Under ' a N
. any program or activity receiving Federo| f'nonclol -
osslsfonce ; C R _

_Sec. 602." Each Federal départment and agency
which is empowered to extend Federal financial, ,
osslsfonce to any progrom or ochwfy, by way" of . -

* grant, loan or contract other than a ‘contract of '
insurance or guaranty, is authorized and directed.

 to effectuate the provisions of-Section 601 with C /
respect to such program or activity. ' .

r ' Federo| funds are the ||feblcod of,many school systems, and the possrbrlrfy

of losing these funds prowded o grea’ incentive to desegregate. The enf0rcement

~

leverage of Title VI was_increased dreatly by the passage of the Elémentory and
Secondary Education Act (ESEA) of 1965. ‘Under Title | of ESEA dlone;, school diss

tricts nohonwrde received $1. 6 b||||on in Federol funds in Fscal year 1974,

~ . .

The Deportmenf of Heolth Educohon and Welfore (HEW) moved to *
rmplement Tlﬂe V| by issuing“a series of gurdelmes spelhng out in detor| whcr was

required for effecfi-ve school desegregoﬁon. HEW's policies‘ covered areas such as

school orgomyohon and Operohon éducohonol opportumfy, education fGCI'lfles

¢

‘ond services, and professronol staf‘ Three mefhods of enforcement hove been pursued

vo|unfory negohohons, referroi to the Deportmenr of Jusnce for ppss|b|e |mgof|0n,

o L4

and adminjstrative enforcement Ieodmg to termination of federal financial ossldonce.
;' ’ - ‘
The result of this enforcemenf effort was a srngconf mcrecse in the extent of school

desegrcgai‘ion The percentoge of black chrldren attending schoo| with whrfes in.
Southem states, for exomp!e rose from 2 2 percent in 1964-65 to 13.9 percent in |967-

- 68. By 1972 this figure had risen to 46.3 percent. In the North ond Wesi, however,

only-28.3 percenfoftblockvsfudents attended majority white schools in 1972,

3 R

. ! . ’ . Lo~ ’
o< . / . . P

. . Lo

-

:Q\
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The character and rigor of HEW's enforcement efforts have not been
oonsisfenf. * In the mid-fo-iicfe '1960's HEW's relicnce on the fund termination
L J ' » » . \
- ”
/ sonchons provlded by Title V! was resp'énslble, in large measure, for the dis~ .

nflung ofd number of ducl elementcry and secondcry school sysfems inthe - .«
¥

South. Between 1966 cnd 1968, for excmple |88 school districts, the bull< of

o ‘,‘thch were in seven Southern .sfcfes, had Federal funds: terminafed by I:lEW.‘
Befw;en 1968 and 1974, ho‘we;/'er, HEW's\us'é of cdn;in:i§frcrive s'cncfions‘signi- g e
¢/ ﬁccntly dinrinisﬁed , with such pro‘ceedings Beilng‘i.ni-ficted against only‘4’6 : . ,. -
| school dldt;ct\s and with. only 15 school d|$fr|cfs bemg sub|ecf to federcl fund . v (
Do fermmchon du.rmg th::f period. HEW s fcllure to I.Qiq scnchons led cn‘wl . :‘ "
nghfs groups to su\e to re;qunre HEW to mvoke(fhe fund,.termmchon..proytslorrs of
Tlﬂe Vl‘where compliance was not forfhcommg. In Adams v. chhcrdson (1973)

a Federcl dlsfl'lcf cpurf found thcf HEW s derelitt in the area of enforceméht

- Pl

- and there were a lcrge number of school districts whlch should hcve hbd fhelr

federal funds termmcted by HEW HEW was ordered to commence enforcemenf_ A
. v
. procedures cgcmsf certain districts, to mveshgafe furfher o‘.‘her districts cnd to
- s - . ' [
’ |mprove its enforcemenf and monitoring programs. §i_gniﬁcunf progress has been °

)

made in implgmenting the court's order.
. . . v / . .

L _ . HEW also has failed to proceed against school districts in the’North and -

West that practice racial discrimincfion. A suit involving 33 such districts was -~

LI
'

~ brought by civil right groups. TnJuly 1976, the Federcl District Court for fhe

District of Colun‘bm found that HEW hcd fauled to copclude profrccted mveshgc- .
¢ ‘ \ o
' hons in certcm of these dlstrlcfs to ditermine whefher they were in compliance

“ e g a2

: '«/-/ - i | R




o . o S L \ L
) . . _]2_ ' : . ' ' - . )

]

7

o

“with Title VI and had fcnied to initiate enforcemenf proceedmgs 09cunsf ‘cértain
other.of the districts’. HEW was orde/\;] fo take appropriate action to carry out

{

AT
i
its sfofutory duties under Tifle Vl (Brpwn v. .Weinberger)

- \

" Title 1 of the Education Amendments of fo72" |
\Tnfle IX of the Education Amendmenfs of- 1972 in effect amends Title Vl to include .
a prohlbmon of sex dlscrlmmcmon in educahon "programs recelvmg federol f'noncml A
e qsustance. T-rle X provndes' . . e L
S ’ ;- . e
e + No person Tn the Umted States shall, on Hie basis
.o of sex; be s.cl¥ded from participation in, be denied
v _— - . the beuefits of, or be subjected to dis mmﬂhon , .
under any educational program or activ f~<. iving .
Federal f‘ncmc-ol assistance , ‘
- ; M i )
admissions .

¥

Although fhe act's coverage is \!(ery broad, it does not over

to recipient. preschools progrums elementory <and secondory schools (excepf voca-
tionul schools), prlvate Undergradu'ofe institutions, _cmd fhose Few publnc undergrod-

vate educational institutions fhat have been frodnhonally and,continually slngle sex. ,3:

/.

But despite: fhe exepphon of the odmlsslons polncues of elémenfory and se!:ondory

schools, such schools must treat all students equally, without discrnmn ncm0n bosed
on sex (as def'ned'in the HEW regulations), once they have udmiﬂLd members of both

v
.-

. i

-

sexes. _
In July/|975 HEW's final regulohons lmplemenfmg Title IX become
-

effective. T'ne regulohor; def'ne in.detail what conshfufes sex discriminaticn in
\ x4 . ) . o
an edus ational program or ochvny receiving | ‘federol financial asustance ., The regu-
la.tions cover three principal areas:. (1) access to and‘ paq;icipafmn in course bfferings
and extracumcular activities, |nclud|ng con;pehhve ath!ehcs, (2) ehgibilily~f0r P

;uw of facilifies. Here isa

receipt of benefits, services, and financiél and . and (3
: L

»
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Brief summary of some of the main features of the regulations. , o,

’

BV o Sex Education: Heqlth education classes may not ke offered separately

. / -on the basis of sex, but separate sessions for boys and girls in éh';ménfé"ry and
- secondary schools may be held during times when the materials and discussions " *
-deal exclusively infh human sexuality. T

o ) PhyleQ“ Educohon- Sex—segregofed physlcol education classes are

prohnblred except for classes mvolvmg contact sports such as wresng, bo mg,

" T ' - . . | . [

RN o boskefbc” and football. . - . . B

. . ' : K .
Arhleﬁcs:, Thé athletics regulations dre quite complex but bos@l!y o
o . . o , N . R ,/ ) &_ Co JREIREIRS »
distinguish between contact and noncontact sports, The purpose f the regulations
is tq_insure that women have equal access to athletic opportunities, either through

. . -
l“ ‘ .

separate teams or teams open to both sexes. ~ . .o S
. ’ - -
) L 1 ‘:

. Organingtions: Generally, a school receiving federal financial did may - -

. - . “ ' . v . . . T Ly . A
L nnot provide significant assistancé to any .organization, ogency, or person that

»

discriminates on the basis of sex. . - - ' . ’

- | . BeneFts, Servi(:es, ond Fmoncnol Aud Generally, a recoplenf of federol -

Al

fuuds is prohlblted from dlscmmnahng in makmg ovculable cmy benef'ts, *erwces,.v
. e . Vo
or'\fj‘nonciql oi&) Benefits ond services include medical c}hd insurance policies ond - .

servyces for sfudenfs counselmg, and OS;I;fOnCG in qbtdnmg :mp-;ynwnt Fing'r.\pjdl__
” . ’ ‘cud mclpdes scholdrshlps, |oans, gronts-m-cud “’and work study programs, - f"'; \‘

’ .,. K mFOcl'thS' Genemlly, all fccnhfses must be ::va»lable without ;:hscnmmahon
on the b‘asls of sex. The regulahons, howa(er, permlr separate housm; based on sex

» Lt A F

. .l’/

«
B ")

e " as well as separate locker réoms, toilets, and showers. *. ..
o ) . . ) P L .. ) . ) . | ,.‘
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sex stereotyping in curricula is @ serious problém, it also rea llzes than any effort g
‘ . A . . N B

C -14-

~

Curricular Mctenols The regulcmons provude that they (the regulohons)

sholl not be 'interpreted as requiring or prohibiting or cbrldgmg in ony woy the

v

Ve

-use of pomcu'or fexfbooks or curraculqr materials.™" While HEW recognizes thof "

- at direct federol involvement woula roise First Amendment issues. HEW does not (

want ta be cast in fhe role of a federol censor. ’

Employmenf Tltle IX also regulofes the employmenf prochces of educa-

tionol programs' and acﬁvifies receiving federal ﬁnanciol assistonce. All employees

» \" .

in all mshfufmns ore covered both full-time ond porf-h'ne except those in rellgcous

T e - y : -

schools, to the extent cOmpllonce would be |nc0ns|sfenf with the controllmg rel|g|ous

- - -
»

tenets, and those in militgry schools. EmplOymenf coverage under the regulchons e

~
o

generolly follows the polncres of the Equal Employmenf Opporfumty ‘Commission and
the Deportment of Labor's; Office of Federol Contract Complronce. (/ZOnsequenfly,
‘v:rfuclly all c:specfs of hiring and fhe employmenf relohonshlp are’ covered Wlfh T
respect ‘fo fringe benefits, employers must provide either eqUol confrlbuhons to or ‘

~

equal benel‘ts un:ler pensmn plans for male cnd femole employees. Leove and fringe

- . N °

.Benel‘ts must be ofrered to pregnonf employees in the same monner as to tempqronly
ciusobled employees, ; . '\ A ‘ - '
) The enforcement of cnd sanctions under Tltle IX porollel Title: \‘/l The '
2 ) Vo :
government mo; delay new awards, revoke curmént pWords, and debor insnltutions
from eligibilify for fufure owarlis, ‘The Department.of Justice also rnoy bring suit ot
. . 5 b . : .

>’ . . : . ‘
3 . )

- HEW's request, . T : < .

: The Equol Educoﬂonol Opporfumhes Act of l974

~

Congress s many attempts to curb school husing and to preserve the nelghborhood N
- 4 ! ~
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) schoo| culmmote} in the. Equo| Educohono| Opporfumhes Acfof 1974, Whlle
,] “1
~ e . the legislation south ||m|t the role of the courts and HEW in ordering achool

N

busrng, it also exphcrﬂy defined conducf whlch constxufed a denio| of equo|
fducohoncﬂ opporfumfy Among activities ouf|owed dre {1 dehberote segre -

L

- : gation based.on tace,- color, orznohonol orrgm, b(") the fcnlure oi\on educohono|

. b , . 3
. agency to take affirmative steps to remove the vestiges of fhe—f?fuol school-syste‘m;

| . L. .
) discriminotion by an ed'ucofiono| agency on'fhe basis of race, celor, or national

e o
4l -

drlgm in fhe employmenf, employment condmons, or ossngnmenf to schoo|s of its

- | o

>

focu|fy or stoff (4) cerfom assignments or .‘-rcnsfers whrcﬁ increase segregation; and

.~

(5) the failure by or_1 educohonoJ dgency to take opprop{\iofé ocﬁén to overcome

- o v
. .

language barriers that impede equal participation by its students in its instructional
\ } D , .
programs. .

The Comprehenane Health Manpower Tronm/g Act of |97|

The Comprehens!ve Heolth Manpower Training Act oF 197! amended Titles VI and

V||| of the. Publlc Heo|fh Service Act of 1944, The omendmenfs prohlblt fhe extensuon
N\

- of'FeJércq supporf to any medical, 'neo|fh, or nursing progfam unless the institution
Co% Pros:/iaing the training submit, prior to f.he: o'war'di.rig -of‘f;:\nd‘s, rotisfagtorx ossuro.rrces:
N .t-hof if~wii| not discriminate on the bosis r).f-s‘ex' in the adiission of indivio‘uals to its

: . tromrr—\g programs. The enforceme\;xf of and sonchons under Titles Vll\cnd VIl para-

Hel T|f|e W of rhe Civil Rrghfs Act of |9c4

Execuhve Orders 11246 ad\d 11375 , - ' o . -
& . --\ ' B

Under Exé‘cufive Order;, £1246 ond ]l'?;75, all inst.i.fut-ions having contsacts witrm the ’

governmenf musf make rwo"ba.src confroctuol commitments: (1) not to discriminate in  *

“

~ employmenf on fhe basis of race, co|or, sex, religion, or nohonol orlgm, and (2) to
. \ , . . :
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tcke offirmotive oction to ensure thot équo| employment practiges ore followed

~ .
i

. ot oll focilities of the controctor. HEW hos been deleéotéd responsibility to -

‘enforce these Executive Orders with respect to oll eflucotionol institutions with -

government controcts. In the event of noncémplionce with the Executive Orders,

. -

new controcts may be' deloyed, current controcts revoked, ond institutions deborred,

r

from eligibility for future controcts. -

The Equa! Employment Opportunity Act of 1972 - .
The 'E;quol Employment Opportunity Act of 1972 omended Title VIl of the Civil Righfs;

Act of 1964 to bring within'its coveroge stote énd locol government employment,
Ed ’ . V : . . ‘. s ‘ -. ) . )
including employment by school systems. Disctiminotory employment proctices in oll

. \‘ N

: coﬁditions of employment ore prohiBifgd.' This stotute is enforced by the Equol Em-

ployment Opportunity Commission., Foilure to comply may result. in o low suit where

e ~
(3

courts ore authorized to order the discontinuonce of unlowfull proctices, oppropriote

offirmative oction, refnsfofemenf of employees, ond-owording of bock poy.

1

The Equol Poy Act of 1963 L

\

_ TheJEquql Poy Act prohibi?s sex discriminotion in soloriés ond mos? ffinge benefits. -

Men ond women vprkmg for the: some mshfuhon under similor workmg conditions in

jobs requmng substanholly equivolent skill, effort, ond responsibility musf be pmd

r [

"equolly. "'h:s stetute is enforced by the Deporfment oF Lobor ond enforcement octions

’

may resu|f in remedies similor.fq those ovoiloble under Title VII.

Lo

The Stote ond Loco| Fiscol Asswtonce Acf of 1972 - | s

“ 4

i

The Stote and Locol FISCO| Assnsfoncex Acf of |972 Tqu I.of which provides for generol

\Q
revenue shormg, is deslgied to provnde state’ ond Jocol govérnmerfs with mcreosed

. : | . N
(XS Co ‘ ) . 'E_N "
? ' .\“ 20

.g-.‘ . o
[

L3

14
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‘financial resources to deal with community problems at the state and local level,
'Funds under this progrom are available for educotlon’-re|oted expenses. These

-
'

funds. must be pcnd out without dlscrmunctlon. Sectlon -122(a) of the Revenue’
o \ . e ‘ .
Sharing Act provides: _ : N L e . oy
No person in the Unlted States sho|| on the ground ' ]
of race, color, national origin or sex, be excluded
.. . from participating in, be depied the benefits of,
or be subject to dlscrlmlnotlon under any program
or activity funded in whole or part wuth [revenue
sharing] funds. _
) B N .. . T ) ' T .
The Revenue Sharing Act"s equal opportunity provision parallels Title VI of the - .
' . - : N

Civil Rights Act of 1964, but_goes further in that it forbids discrimination based >

3

5 [

< .
-\ ©onsex and covers the employment practices of all recipient stote and loco| qgencies. :

’

Responskblhty for assuring compllonce with theﬁ'aondsscrlmlnotlon r&qulrement of the

Revenue Shanng Act is shored by the Treosury Deportment s Office of Revenue

Shonng ond/ta Department of Justice. the Office of Revenue Shorlng is outhonzed

L . “ o
: to toke’&:dmmustrotwe action to promote compiiance and to terminate t'urther poyments

’ -
where’ iurisdictions refuse to meet ll.‘ndISCﬂmanhOn‘SfOndOI'dS in’ thelr use‘of revenue

'

shonng funds. Jud|c|o| r&nedles rnoy olso be 1nvoked by the Deportment of Justice

’ 4

“on the basis of a referrol from the Secretary of the Treosury, or through Justlce s

independent responsibilitty to act-adGinst recipients engaged in @ "pattern or practice™.

‘:.4. . . . : ‘4 \ - . ) . « . -
of discrimination:, . . " T : o
. 3 ' . .‘._, > ’ . . .

n Insurmg Equal Treotment \ylthout Regord to Notlonol Orlgln R

In 1970, the: report of the Select Commlttee on Equol Educational Opportumty, United = - ..

States Senate (1972) concluded that some of the most ‘dramat:,,c:, wholesole follure_s of

‘. . 3 ~

our public school systems occur among members of Ionguoge gnnorltues. Ina slenes ot' .

-

feports on the plight of Mexican American students, the U..S. Commission on Clvil_'




.

. i R A e s .. X
. Rights documented the extent to which those students were depri-ed of equal

Title V1, has acted to prevent discrimination against language mincrities. 1n 1970, :

. : -18~ | ’ \

a X !

i

educationél opportunities.. - . : o
One weapon ft;l' prevenf‘ing discrimination on the i;:sis of nationai origﬁj
. i o ¢ [
is the Fourteenth Amendment® The amendment™ prohibifion against c|os~siﬁcofion;_ o
: _ 1
that invidiously di,scriminofe' has l;een invoked, for example, to pfevenf school |
segregc;_fion of Mexican American chi|,c|ren1 - . -

»

Title VI of the Civil Rights Act of 1964 also is ov01|ol\>|é to curb discrimi-

nation on the basis of natioral origin. HEW, in carrying out its responsibilities under

. | 4

a memorsndum was issued defining the cbligations of school districts in relation to -
~ . . I

t
S . core L
their freoﬁnen_f of language minority children.” Four major requirements were outlined:

T (1) school districts must take affirmative steps to rectify a language deficiency whene\?er

-

N

it excludes: national ~origin-minority-group childrep from effective participation in the

(

educchonc| progrom (2) school dlstrlcfs must not assign puplls to emohono||y or men-

!
-

fo||y rerarded closses or: the basjs of defuc:enf English sk|||s, (3\ ability grouplng or

o . * {

teaching must be designed to increase language skills; and (4) _school districts are respo‘in-

I *

sible for notifying the parents of nofiondl—origin-rriinorify-grodp children regarding

schoo| ochvmes. | | B _ b °
HEW's |nf?rprefohon of the rlghts of |onguage ;nmorlgle:v;.c_s ;‘mbrc.ced by the

‘Supreme Court in Lau-v. Nlcho|s (1974). The CoUrf held that the foilure to prowde
nbn-Enghsh -sp.eakmg Chlnese chlldren with special mstruchor: demed them meomngful

f - L .
opportunity to porhcnpcfe in fhe educohonol program and violated: ‘T|f|e V| Lower r
courts hove held thof the den;a| ofi:uhnguol servllces violates the eéuol protection cIouLe ' ‘
of the Fourteenth Amend_mgnf, : 4 - L i
T ]
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S . There also have been enacted a number of federol'progrorhs that are \
, " .
. b

'aesigned to-overcome some of the suecial problems ehc_obnfered by efhnic”groups.’
Title VIl of ESEA provides for bilingbal education programs:

[It is] the policy of the United States in order

: to establish equal educationdl opportunity for ,

. ., ' all children (A) to encourage the establishment N
: : and optmrahon, where appropriate; of educahonol

programs using bilingual educational prachces,
techniques, and methods, and (B) for that purpose,
to provide financial assistance to focal educational
agencies, and to State edvcational ggencied for
certain pyrposer, in order to enable such local
educational agencies to develop and _carry out such

N programs. . 3

N

Bilingual education invalves the use of two languages, one of which is English, as
mediums of instruction for the same pupit 99p6|o}fon.. It encompasses part or all of

the curriculum and includes the study of the history and culture associated with the "Z:,ﬁ

- S

e e o .- _mother tongue.  _ . ‘ A - -

s

Funds provided for bilinguakeducation, however, have not been adequate

to meet pre.senf neéds. 'Nor have adequate funds been appropriated under.Title | o?
ESEA for the ',Englnsh as o Second Languoge " (FSL) progrém. This pwgrcm is designed

fo feoch Engllsh Iongucge skllls ona pcrf-feme bosls fOr a I|m|ted number of hours,

o its specnf'c ob1ecfwe isto furn language mmoruty students into coanenf speakers of\

. the Enghsh Ionguoge. |

IS
[

E ) - 3 In 1972, &ongress added to ESEA Tutle IX whu.h provudes for ethnic herutoge

. programs. ' This legislation wd§ passed "ln recognition of the prmcuplé that ofl persons

* tn the educahonol institutions of the Nation should have an opportumfy-to leam .abouf

l

. the di ffermg and umque contributions to the national herltoge taxide by ecch ethnic’

group " Under T’tle IX funds are provlded to develop and dlssemmcte curriculum
g (- . N B ./L) s .23 o » _ ) e » B




¢

* spent on programs specm&clly de5|gned for Amenccn lndlcns Johnson -0 Molley- '

]

" materials and to provide, training for persons using the m'c:feridl".

" are provided pfincipclly by four 'feéer&l progrcms; ’ - .

enccfed in I950 These laws are desugned to prov:de federal F‘noncm! cssrsfcnce

" . \ . -

. ST .b : -20- .\"\ ( -

-
\

American Indians also have been deprived\‘pf equal edycational opportunity.
A 1969 report of the Spéoicl Sub-commiffée‘on Indicn Educcﬁon, Commiffee on
chor and Public Welfore l}nnfed States Senate, concluded fhof "our ‘\lcf;on s

pohcnes and pngrcms for educchng Amerlcan Indians are a nchoncl tragedy." [

In |970 neorly 34 percent of American Indian sfudenfs aHended schools that were
. - ) A I

more than 50 percent American indian. Funds to |mprove‘fhe quality of education

received by thg over 306,000 A;néricon Indian children attending public schocls - \
o S . . 3 & - .
o
The Johnson - O Malley Act of 1934 provides funds to mee\f the educational - |

needs of Amerlcon Ind:an chlldren. Although it was the Acf s infent that funds be

- .

‘#oney has l:een ircdmonolly used by schcol dlsfncfs to supp1ement fhelr general

N
operating budgets, ‘thus beneﬁting all fhelr students.. . Recenfly_ revased Bureau of p o
. N , ~
Indian Affairs' vegulations, hoWever; give pljio-r'ify to exp{‘:ndifdres for §pecioi\ T
prngrcms arid place resfricﬁ\ons on f.he use of funds for opemﬁ.f;nc-}l ‘expens'es. _ oo
Ame;iccn Indian educc;tio'n funds also are available under |mpcuif Aid laws N am
. . . .

A .

to, compensate publnc school sysfems fer the logs=of part of fheur tax base inschool
. /,

districts’ where fhere are federcl |nsfc||chons, .‘uch as Amerlccn Indian reservchons. }

/ -
Public Law 815 provides Funds for school consfruchon and Public Law 874 prowdes T

general operating funds ‘fo(school dlstncts in lieu of tdxes whsch would have been o

’
«

collected from district residents but for Federol {ands wnhun the schooi district. LT
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: While it was the intention of Congress that impact aid funds be used.for operating ~ .

- -~

expenses and Johnsor, = O' Malley monies for special programs, often school

3

districts, use funds from both sources for general operating expenses.
7\ S ) s .
A third source_of funds for American Ifidian children is Title | of the Elemen-

rl

v

tary and Secondary Education Act of 1965. Funds under. Title | are intended to .

Y

meet the special needs of economically and educationally deprived-school children.
¢ j I " ~ ‘

They are supposed to \prO\./ide services in addition to those normally Qf'ovided from

IS state and local funds. . In mapy instances, however, it has been fourd that Title |

funds have been rﬁisspenff. -~

- ' " The most significant program of aid for American Indian education is the "

Indian Education Act of 1972. It provides federaTaid directly to local school

districts and to f:;ibal educational institutions for meeting the "special educational

needs" of Indian children and adults and for training teachers to aid in Indian

'
[

education. Finds are to be used primarily for planning and developing nsw educa-

-~

‘tional programs to'meet American Indian students' specific needs-- such as programs

"emphosizing Indian culture and tradition--and to establish and maintain pefmanénf
N programs for Indian education, including the acquisition of equipment and facilities.
. L ' - - ' .
As of Auéus} 1975, approxitmately $97 mi!lion hes been expended under this act,

The act-olso-makes speci fic crovisions for American Indian community participation
fin the \Rlanning, .operation and evaluation of funded programs and sets up a separate
division in the Office of Educoﬁonito superivse this and other Indian education

programs, viith the aid of an advisory  cov:cil of Indians from across the United States,

The Office of Education recognizes the need for better coordination of programs .
W3 ~ . . ‘ ,’\',.

1)

o V"’l" | 2_5—




which p;'qvide edu;;otfonai services to Indian people and for tighter monitoring

‘ ’ 1" I ."22" *

i~

3

-~

coritrols on such programs. The development of a comprehensive education plan

has been undertaken. y

Some Special Problems | -

,|néquif05le Systems of School Financing : ' v

Wide disparities in educational expenditures among school districts within the

~-

same state are commonplace in the United States. The basic reason for these

disparities-is that local funds, derived .almost exclusively from the real property

: ';-ox,,,lprovide more than one-half the revenue for elementary and secondary edu~

“cation in the nation as a'whole. The amount that can be obtained through a

propeﬁy tax is a function of the: tax rate emp%oyed'ond the value of the property

‘taxed. -~ Use of the property tax, therefore, subjects educational financing to the
. v

massive discarities in‘tax Laze that characterize local governments throughout the

i

" United States. Consequeritly, the richer a district, the less severély it needs to tax

itself to raise funds. In other words, a person in a poor district must pay local taxes -
at a higher rate’than a.person in a rich district for the same or lower per pupil expend-

itures. L s : o

A further glaring inequity resulting from the current systems of school financ~-

-

_ing is that variations in per pupil expenditures among school districts tend to be

inversely related to educational need. "City students, with greater-than-average -

educational deficiencies, consistently have less money spent on their education ‘and

have higher pupil/teacher ratios than do their high=income counterparts ‘in the favored

N (S

schools of suburbia. Minority students. tend to be concentrated in tn’odn districts which,.

while they hove arelatively high prop;arfy tax valuation, suffer from what has

1
N

. , : ’ 26 . - \
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”beer;‘fermed "municipal ovgrbérden"--fhe competing needs f;r other basic services
to oid“b)r_r‘impoverished pop‘ulofion.i Most rural and suburben school aistricts do not"
have this "overburden® prob!em‘._ The dé;ire to increase the .fun_ding available for
minority and low-=income children has provided the primary impetus for change in

the educational financing system. - -

d ) -The Supreme Courf,"in San Antonio Independent School District v. Rodrigi’ez

(1973), upheld the: bonsfitutiohglify of the traditional Esroperf}_—tox-based schoo|

finance systems.. The Court found that educoﬁ_or;ol finance systems‘ that discriminated
on fhre basis of wealth d‘id nof violate the Coionsfifu_t.ion' and thct the case beféﬁ.e‘ it
did not present a situction where fhg're was discrirﬁination agoinsf. c_:’raci'ol or"efhr'\ic
minorify,‘.‘ While this décision appears to foreclose a remedy in _Federolh courts against.
‘ inequifcble ’sc}hoorl' ﬁno;wce 'sysferﬁsi state court remedies remain viable. State supreme
~courts in Col-ifoy'nid Connecticut, and New Jersey; for exOmpI'e hove.r relied on

state conshfuhonol provisions to strike down property-tox-based finance systems, The

California Supreme Court's pioneering decision i in Serrano V. Prlesf (1971) he|d thot - -«

4

e.ducohon is a "fundamental Interesf" ;nhﬂed to conshtuhonol profectuon. The court
ruled that pubhc school children hebe a nght to have "the level of spendlng far the:r
education unoffected by variations in the toxable wealth in their School dlstr:cf or
their parents. " The state,. declared the courts must chonée its finance system to assure
. thaf the quuhty of education is no* longer a funetion of wenlfh --ofher than the weoith

of the state as a Whole.

-

Federal -Tax Benef‘ ts and Schools thar Dnscrnmmate N

The Internol Revenue Code granfs tax axemphons to pruvote schools and permits’donors

:

e to deduct all c:ontrubuhons to such schbols. Thls deduchon ic qunte stgmﬂcont to

Q | N ) | o | . 27 » ) . ~ ‘ ) . 51:_.:?. .
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privote schools, since most of them depend upon contributions for copitol, porticulorly

‘for construction ond for initiol operoting expenses. In the lotz 1960's, the Iegoli}_y\glv .

- of this exemption wos guestioned with respect to the privote segregoted ocodemies -

that were being established to subvv‘er‘f public school desegregotion. (By the foll of  *

1969, on estimoted 400,000 students were enrolled in~§egregjofed privote schools in

. the South alone.) The continuotion of these exemptions wos challenged in court,

-

N

ond on_injunction was obtoined restrotning the Commissicner, of Internol Revenue
-, ‘. ' — : . i .
from opproving any pending or future opplicotions for tox -exempt stotus. Shoitly

- -

- _ ofter the injunction waos issued, the Internal Revenue Service (IRS) revised its policy

and onnounced thot it could "no longer legolly justify ollowing tox-exempt status
_ N v . .
to privote schools whi\;b proctice rociol discriminotion nor . . . treot gifts to such

’
1

schools 0s choritable deductions for income_tox purposes." The IRS issued. o Revenue .
. - N : .

-

Ruling requiring private schools to odopt o rociolly ndﬁdiscri'minofory4policy to quolify

\ . ‘ )
for federol tox exemptian. The ruling opplies to oll privote elementory und secondory

schools ond oll privote colleges ond universities ond cove‘rs;fhe‘ progroms ond cctivities
os well os the odmission policies of the schools. The Revenue Ruling, however, does
not opply to discriminotion bosed on sex nor is foculty discriminotion os such prohibited

olthough ii is regbrdgd o{indicoﬁve of o rociolly discriminotory policy to students.

- i

IRS procedures impose o number af requirements on o school seeking fox exempt
. :

stotus. Such o scheol must ©) include o stotement in its charter, bylaws, of other gov-

"erning instrument thot it-hos o rociolly nondiscriminotory policy os to students, b) incltde :

o stotement of its rociaily_ nondiscriminotory policy in dll its brockures dand cotologues
g ' "Ry - )

os well os i oll its advertising, c) make its raciolly nondiscriminotory policy known to

s

' 28 , | | i

;-
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o|| segments of the ge/‘érql community served by the school, d) lnc|ude inits

Ed
v ( .

LS

apphcohon for exemption data on the racial composmon of its sfudenf body and »

e

——

faculty, the rocnoLcomposlhon of recuplents of scholorshnp& ond |oons, fhe\nomes
of mcorporofors, fotmders, boarg members and donor’s of land or buu|8mgs»ond a

.stofemenf of whefhe\% any of the orgomzohons or donors connecfe$wnfh the school

have an obiecfive of molnfo_ining segregcfed public or pr:vqjc school education.

Foilq;e to comply with IRS regulations may result in the revocatioh of the tax-exempt

. ' . : - ' t . )
A . status of the school. N ' - - .

N PR s, .
. . . | 4 g .
The IRS rests its Revenue Ruhng on the broad national po|icy opposing racial

>
discrimination. If does not cons\der Tlfle VI of the Cav1| nghfs Act of 1964 as the

primary source of its ru|mg, o|fhough it regords thof |ow as persuoclve evidence. A

'y

court has held,_however, fhcf tax exemptions are a form;‘o federo| financial assistance

N + hl . N v
t . ‘ . - - P

within the scope of Title VI, a position also taken by the U.S. Commission of Civil

Rights. > : . . -
' Other Federc;| ﬁemdies against Private Schools ~ o . .
oW . '
. [
» .. Suits chqllenging dlscnmmcnon by public elememury and secondary schools have
) 3 *. .

been based on_fbe F0urfee?th Anendment." That amendment applies onlx to govern-

A-"

- mentdl action and does not provnde a basis for hhgohsn@gomst a prlvofe school .
kY - i &
anote schools, however, have been sued under 42 U, S. C {98! ——a provnsloh of the

- \

: Csvnl R:ghfs Act of 1866 fhot gronts the right to moke contracts wnthout d|scr|mmahon. ' .

The Civil Righfs Act of 1864 is bosed on the Thirfeenfh Amendment; which is applicoble )

. ) o~

-

to el! racial dlscnmmohon whether private or.governmentol Tﬁe Supreme Cdurt, on

June 25 1976, in the case of Runyon v. McCrorl, ro' :d that the refuso! of a pr|\7c|te,
- . ’
£ commercuolly operofed nonsecfonon schgol to admit a person because of race "amounts

;"




2= ~.
to a classic violation of §1981." This court ruling could have a fcr-reocliing impact -
in curbing racial discrimination by private schools.

Discrimination against School Personnel

s

, A wide array of Taws-and regulations prohibits discrimination against faculty members

and other school personnel. The Fourteenth Amendment, the constitutional provision

d

on which the Brown decision rested, has been held equally applicable to faculty L .

Segregoﬁc:n. The courts have held that a part of the broad right of pupils tc have an \

s

education free from any consideration of race is the right to freedom from racial dis~ . n

»

crimina’ion in the selection of faculty. Desegregation decrees hove incorporated

1

provisions designed to eliminate faculty segregation. Courts have ordered that teachers

Al

be \ossig.ned so that the black-white faculty ratio in each school is substonﬁoﬂy the .
same as the ratio in the system ds a whole. Courts also have ottempf’éd to insure that

» where teachers are dismissed as part of the desegregation process, nondiscriminatory

©

sfonerds are applied, HEW, in carrying out its responsibility under Title VI of the

. 'Civil Rights Act of |96;4, has taken the pbsi-fion that ais;c'rimir'\di'ion in fHe hirin'g,A B “
: © . - ! I .
.pron'.loﬁbn, and other treofme‘nt:of,;foculfy has direct bearing on eqb‘uol educational
services and .fhere"f;)fe is prohibited by Tif'|e Vi. Moreover, las no}ed earlier, fvh‘e
Equal _Ed,ucot‘i'ono-l Opportunities Act of |?7‘4 defines faculty or staff discrimination as

e

a denial of eq‘ucﬂ educational opportunity. L Y
Employment discrimination against faculty and other school personnel o%so is ) /

prohibited by Title V1! of the Ci..1 Rights Act of 1964~-the fair employrﬁenf F’;ro\)ision.
Thay provision bans discrimination.in emptoyment (including hiring, upgrading, salaries, o

fringe b.eneﬁ'fs, training, ond other condifions of e'mplo;ment) on the basis o/f roce, B ;-
color, religion, national origin, or sex. Further, the Equal Pay Act of 1963 forbids |
(’ . ’ . - }/ ,

o

~ ) . i
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discrimination in salari€'s (including almost all fringe benefits) on the basis of , v
. sex. Finally, the extent to which standard tesf-scores can be ustb\ih connéction

A ’

with the hiting, termination, promotion, and placeément of teachers currently is ;

*

in lirigation in the courts. In ge'nerol, the courfs have invalidated tests fhat had

a rucially discriminatory. i rmpacf and could hof be shown to be |ob re|ofed
Conclusion _ ‘ o :
> T - -

~ The Supreme Court's decision in Brown v. Board of Education is viewed by

} many as the beginning of America's Secc?nd Reconstruction.” At last, black A&\erfcans

were to be occorded the ri'ghfs guaranteed them by the ‘posf Civil Wo? consfih;fionol

c -

. omendments and sfofufes., It is especmlly nofeworthy that fhls renewe’d battle for

. e uohf began in the field of ﬁducohon. Cm| ri h’ts Sfrofe ists :ecogmzedmf it
R quality beg g g |

was more likely that wnde ~spread public cénsensus could be gchgeved with respect to

.
. - “ e . .

Ossdi'ing ecTUalify in the area of education than with respecf tb the areas of r\ousing or

_ emp|oyme::f--or even voting. On|y the most die-hard reochonory could argue ‘that %

it was justified to deprwe an American child of @ quality educoho\'Becouse of hls or v
‘e 4 .
her color. _ ‘ _ - . !

.
14 <.

Pz

This regard for the primacy of education has resulféd'in court. decisions and
statutes that seek to-os;dre all chi|dren4'eqﬁo| rights to eduthion. (And ésibloék Ameri-
cans have struggled for their rig‘hts, so have other gfou}is. Women, Chiconos, Puerto
Ricans, Amencon Indians, and the menfolly and: physlcolly handlcopped have pressed
their demands for equal frekormenr in the classroom Today we have an orsenol of court E
precedents, sfq,fn.:tgs and gévernment regulations which, if properfy‘enforged, wi!l in=.

sure that our school houses.are free from invidious discrimination.

\
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